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INTRODUCTION AND EXECUTIVE SUMMARY

Virtually every participant in the telecommunications market opposes the
Commission’s proposals. Indapdent ISPs who would be put out of business were these
conclusions adopted cannot understand why the Commission values their contributions so
lightly. The states, who would be displaced from their traditional role as regulators of
retail telecommunicatianservices, wonder why the Commission has chosen to become
the ILECs’ supreme protector against state public service commissions trying to open
their local markets. Competitive local and ledggtance carriers wonder why the
Commission is so eager to umigl the bottleneck access lines that connect them to their
customers. Vint Cerf, one of the creators of the Internet, has expressed his view that “the

policy direction suggested by these proceedings could have a profoundly negative impact
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on the Internet,’and questions why the FCC appears “to embrace a future where, at best,
consumers can only receive what unregulated monopolies and/or duopolies are willing to
give them.® Even the other federal agencies are keeping their distance from this
proposal. Th&SA urges the FCC to continuing unbundling requirements that
encompass a wide range of transmission speeds and techndloBiesDepartment of
Justice and the FBI warn of the destructive effect this proposal will have on law
enforcement. The Secretargf Defense for national security reasons opposes the
Commission’s abandonment of Title Il jurisdictién.

Indeed, the overwhelming weight of the evidence presented in the Comments is
that there is a problem, but it is the opposite of the one that motitaeeG@ommission to
issue this notice. Through lack of enforcement, @wenputer IIP rules have been
ineffective, and as a result the ILECs already have pressed their bottleneck advantage
onto the downstream market for broadband ISP services, whicmtheylominate. New
rules that prohibit price and negrice discrimination against independent broadband ISPs
would bring great consumer benefits. At the least, reimposition o€traputer I1°

structural separation rules would bring welcome relief torttagket, and would respond

(albeit belatedly) to the court of appeals remand order irCiiaputer Il proceeding.

! Letter from Vint Cerf to Donald Evans and Michael Powell, May 20, 2002 at 3, 5
(attached hereto) (“Cerf Letter”).

% Triennial proceeding Comments at i.
¥ Comments of Department of Justice and Federal Bureau of Investigation.
* Comments of the Secretary of Defense.

> In re Amendment of Section 64.702 of the Commission’s Rules and Regyla€idns
F.C.C.2d 958 (1996).

® In re Amendment of Section 64.702 of the Commission’s Rules and Regyl@fions
F.C.C.2d 384 (1980).
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Only the ILECs continue to push in the other direction. They urge the
Commission to “light a revolutionary firé"and burn down the regulaty structures that
have supported the growth of the Internet, and the growth of competitive markets in
customer premises equipment, information services,-ths@gnce services, and,
increasingly, local exchange services as well.

As this rhetoric suggées, the ILECs share our view that the changes proposed by
the FCC are indeed radical, projecting far beyond mere categorization of broadband
Internet access services. Specifically, they agree that the Commission’s proposal reaches
beyond Internet accessrsices to “any service that uses paekefitch or successor
technology,® thereby encompassing narrowband as well as broadband services that use
that technology, and to any facilities permitting transmission speeds over 200 kbps,
which includes virtuallythe entire ILEC transmission network of T1, DS3, and, of
course, the entire fiber optic netwotkNor is this proceeding in any sense limited to the
regulatory treatment of information services, for, in Verizon’s view, through the simple

expedient of “adohg an information component to a telecommunications service, the

entire service becomes an information servite This proceeding is about “broadband”

" Verizon Comments at 4.

8 Verizon Comments at 6. It is revealing that the one service thatmtatdall within
Verizon’s definition of broadband is ¢hinternet access service that is the nominal
subject of this proceeding. For ADSL is not inherently a packet switched service, and
typically it does not include the capability of transmitting information that is greater than
200 Kbps in both directions.

%|d. Verizon asserts in a footnote that it would not include cirswiitched services
within this definition,id., but since the proposals here largely concern accefsgildies,
notservicesthis is a meaningless limitation.

19 verizon Comments at.8Verizon here adopts the FCC'’s tentative conclusion that
when an information service is added to a telecommunications service, the resulting
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or “information services” to the same extent that the Greeks’ gift to the Trojans was
about horses.

ThelLECs’ comments merely serve to underscore the wrongheadedness and
illegality of the FCC’s proposals. The overwhelming weight of the material submitted in
this proceeding establishes that the ILECs’ claims that the local bottleneck has been
eliminated isfalse, their claim that broadband is different than narrowband in any
relevant respect is false, their claim that there is a problem with the pace of broadband
deployment is false, and their claim that deregulating utilities with market power will
fosterinnovation and spur deployment is false and contrary to a century of experience as
well as the 1996 Act.

The recent Supreme Court decisioMarizon Communications, Inc. v. FCt
underscores the latter pomrtCongress has spoken on the policy issueibmmission
raises in this proceeding, and the Commission’s proposed policy of encouraging
deployment of broadband facilities by deregulating the ILECs is contrary to the policy
directives of the 1996 Act, as well as many of its specific provisions.

The NFRRM, and the ILECs’ comments supporting it, harken back to the era when
the Bell System argued that monopoly providers best serve the public interest, and that

any risks inherent in competition would only serve to weaken the monopolists’ incentives

to inveg in the network. National policy, however, took a different direction. In 1996, ,

service is contaminated and should be treated exclusively as an information service. Itis
in part that conclusin that extends the reach of this proceeding to apply to virtually all
telecommunications services. As the Joint Commenters stated in their opening
comments, the Commission shouldt extend its contamination doctrine to apply to
monopoly local exchangeariers. SeeJoint Comments of WorldCom et al. (*Opening
Comments”) at 77 1.

11122 s. Ct. 1646 (2002)YB I1).
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Congress addressed the last bastion of monopoly, and as the Supreme Court has
concluded, decided “to reorganize markets by rendering regulated utilities’ monopolies
vulnemble to interlopers*® It required the FCC vigorously to promote this policy
change by adopting rules “designed to give aspiring competitors every possible incentive
to enter local retail telephone markets, short of confiscating the incumbents’ property.”
Congress was also specific about the means to accomplish this sea change. It required
the FCC to mandate access to the ILECs’ bottleneck facilities, since absent such
regulation “a company that owns a local exchangewould have an almost
insurmounable competitive advantagé®” Thus, Congress required the FCC
aggressively to implement “a policy promoting lower lease prices for expensive facilities
unlikely to be duplicated [to] reduce][] barriers to entfy,gince “competition as to
‘unshared’ elemats may, in many cases, only be possible if incumbents simultaneously
share with entrants some costtyduplicate elements necessary to provide a desired
service.*®
As the ILECs’ comments underscore, the FCC has commenced a proceeding

whose tentative comgsions and policy justifications are in the teeth of this legislative
mandate. Where Congress mandated aggressive regulation to open ILEC networks to

“interlopers,” the FCC opines that “a minimal regulatory environment” best will

21uB 1I, 122 S. Ct. at 1661.
13 Id

¥1d. at 1662.

151d. at 1668 n.20.

18 1d. at 1672 n.27.
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“promote[] investment ashinnovation.*” Where Congress has concluded that promoting
competition will best lead to the vigorous and efficient growth of the telephone network,
the Commission asks whether deregulation of the monopolists might lead them “to
deploy broadband networksore expeditiously*® Where Congress forbid the
Commission from forbearing from enforcing unbundling requirements until they are fully
implemented, the Commission asks whether “if the Commission were to continue to
impose unbundling requirements only imeumbent LECs or BOCs, how would this
affect their incentive to continue deploying new and innovative broadband information
services?® And, where Congress imposed specific common carrier regulations on the
ILECs’ bottleneck facilities, the Commissiongposes that the nation’s lastile
bottleneck infrastructure be considered “private carriage” and not subject to regulation of
any kind?®
Because the overwhelming majority of the commenters agree in full with the
points made in our opening comments, inddeeply comments we focus on the
comments of the ILECs, who stand virtually alone in supporting the Commission’s
tentative adoption of their radical proposals. In particular, in what follows we address
first the ILECs’ assertion that they do not provibdieadband services over bottleneck

facilities. Second, we address the ILECSs’ claim that the Commission’s Title Il TELRIC

rules discourage them from constructing new broadband facilities. Third, we address

7" In re Appropriate Framework for Boardband Aceds the Internet Over Wireline
Facilities, Notice of Proposed Rulemaking, 17 F.C.C.R. 3019, 1 5 (200)tft€ or
“NPRM).

181d. 951
1¥9d. 9 52.
201d. 1 26.
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their argument that it is both unlawful and baalipy to subject their broadband facilities
to Title Il regulation while cable broadband facilities are not subject to similar regulation.
Finally, we show that that there is barely any disagreement among commenters about the
proper construction of the 98 Act’s definitional provisions and the requirements of

section 251.

l. The ILECs’ Claim That They Lack Market Power in Providing Broadband
Services Is Entirely Without Merit.

No economist would dispute the claim made by the stable of ILEC economists in
this proceeding, that “[ijn competitive markets, competition, not regulation, is the best
mechanism for maximizing consumer wea?* Conversely, no reputable economist
believes that consumer welfare is maximized by deregulating a carrier with market power
over existing bottleneck facilities. Not even the ILECs argue that it makes sense to
deregulate a monopolist’s bottleneckifaies, or that it makes sense to deregulate those
facilities based on the judgment that those facilities might become competitive some time
in the future.

The ILECs claim that the Commission’s deregulatory proposal is sensible because
they lack markepower. Thus, the ILECs claim that “[b]ecause the predicate underlying
the Computer Inquiryunbundling requirement the existence of bottleneck facilities
does not apply to wireline broadband services, this requirement no longer serves any

useful purpos in the context of these servicés.”Similarly, they acknowledge that

21 Statement of 43 Economists at 6.

2 SBC Comments at 24ee also, e.gQwest Comments at 2&pmputer Inquiryrules
should be abandoned because ILECs lack market power).
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carriers should be allowed to remove services from Title 1l regulation unilaterally by
declining to tariff them only when they lack market power over these serfices.

But the overwhbning weight of the record evidence before the Commission
demonstrates beyond any fair dispute that the ILECs are wrong when the claim that
“local telephone companies control no bottleneck facilities or other essential iffuts.”
Most consumers that use tHeECs’ last mile connections have no other choice but to use
ILEC facilities, or, in a minority of instances, only one other choice. The bottleneck
nature of those transmission facilities does not change depending on the kind of the
traffic that they caty, depending upon whether the traffic is carried over the-igh
frequency rather than the lefkequency portion of the copper loop, or depending upon
the kind of modem attached to that loop.

Nor does throwing the word “broadband” into the mix change angthVirtually
every transmission line in the ILECs’ networks is capable of providing services at
“broadband” speeds, depending upon the electronic equipment attached to the line. Since
the bottleneck is defined by the feasibility of duplicating the littesmselves, the speed
at which content moves across those lines is irrelevant to the policy questions posed in
the NPRM. No less an expert than Vint Cerf has urged that his “engineering training and
instincts chafe at the notion that something we chdaosall broadband is something

wholly separate and apart from narrowband, or, indeed, from the underlying network that

supports it.*> The incumbents simply are not “new entraftsivhen it comes to these

23 \/erizon Comments at 12.
24 \Jerizon Comments at 15.
25 Cerf Letter at 3.
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facilities. They provide lasiile connections totmadband customers over the same
bottleneck copper and fiber facilities that they use to provide other telecommunications
services.

Indeed, the line the FCC would draw between traditional narrowband voice
services, which would be subject to the regulatiom Congress imposed in the 1996 Act,
and new broadband services, which would be unregulated, is a line that will soon be
washed away by technological developments. Internet telephony is already commercially
available, and in the foreseeable future althad large carriers will be using “broadband”
to provide the full range of telecommunications services. As SBC’s Chief Technology
Officer reports, “[tjhe technology is going in a direction that ultimately will have all
services commingled. So whetherytre data or digital or voice, ultimately | believe all
those will be commingled® The FCC's proposal to limit the 1996 Act (and the
application of historical common carriage principles) to certain network functions that
will be obsolete in the foresedalfuture is not legally sustainable.

The ILECs nevertheless insist that neither wholesale nor retail regulation of
incumbents’ “broadband networks” is necessary because “broadband services” currently
are being offered over multiple alternative platforfisOn the residential side, the
ILECs claim that wireline, cable, satellite and wireless provide four differenitalst
connections to the home, and that for that reason there is no bottleneck. But their own

“Broadband Fact Report” indicates that there airtually no broadband services

26 \/erizon Comments at 15
2" Telecommunications Report, June 17, 2002.
28 SBC Comments at 22: Verizon Commentsl5s.
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currently delivered by wireless and satelfite The assertion that something new might
happen in the future that could break down the bottleneck provides no ground to treat the
market as currently competitive. Moreovas we stated in our opening comments, there
are substantial problems inherent in both wireless and satellite broadband transmission
services that explain the current lack of deployment and counsel against predictions of
robust deployment in the futuré.

Their passing references to wireless and satellite to one side, the ILECs’ real
argument is that the competition they face from cable modem service providers means
that the ILECs lack market power in the residential markets. But this too is not a credible
claim. To begin, the ILECs acknowledge that only @he&d of the nation’s households
have access to both DSL and cable modem sefVig@ther commenters report similar

conclusions about the spotty nature of residential broadband competiorrexample

California states that “onthird of all Californians live in cities where DSL service is the

29 Broadband Fact Report at 13.

30 Opening Comments at 385. The record in the Triennial proceeding also contains
unrebutted evidence thatmeless and satellite networks aresllited to provide
broadband alternatives. Most wireless networbseagally do not have bandwidth
anywhere near that of DSL. Most satellite services are also inadequate broadband
substitutes because they are not4way and, even for those that are tway, the
upstream speeds are prohibitively slow. Moreover, the dadagpciated with
geostationary satellites prevents many applications from working properly and
complicates or precludes the provision of both broadband and voice service. Further,
entry costs are prohibitively expensive and performance is such thaitedietladband is
at best an alternative suited mainly for customers in rural areas or other areas where no
other broadband alternative is availabf&ee, e.g.Triennial Comments of Covad, Joint
Declaration of Anjali Joshi, Eric Moyer, Mark Richman, anddiiael Zulevic at 811;

HAI Report at 7778.

31 Broadband Fact Report at 15.

10
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only choice for broadband servic&”This is so, in part, because not all cable systems
have been upgraded to provide cable modem service. Accordinvgly,iethe
residential market, typically there is not yet a choice of even two providers.

The larger point, which the ILECs decline to discuss, is that even if there were a
duopoly in the residential market, in duopoly markets each of the providers retains
significant market power. Because neither the ILECs nor their economists contest this
fact, we simply refer the Commission to our opening comm&htghe sum of the matter
is that all residential transmission services, including those that carry broadhéia] t
remain subject to the bottleneck control of service providers with market power.

The ILECs’ claims that they own no bottleneck facilities used to provide
broadband services to theisinessnarket is, if anything, even less plausible than their
claims about the residential market. They correctly do not claim that cable providers
offer any meaningful competition in the business markets. Instead, they point out that the
interexchange carriers control most retail broadband business in the businkstspray
doubt because that business requires interLATA services that the BOCs, until recently,
were unable to provid&. What they fail to mention is that the overwhelming majority of
broadband connections between the IXCs and their end user customacsamgplished

with facilities leased from the ILECs pursuant to regulations the ILECs would have

32 Comments of the People of the State of California and the California Public Utilities
Commission in Triennial Proceeding at 12.

33 Opening Comments at 338.
34 SeeSBC Comments 2 Verizon Comments at 16.

11
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eliminated® In other words, the competition the ILECs assert justifies deregulation
depends entirely on the regulation they would have the Commission abh&hdnis is a
frivolous argument.

In fact it is worse than a frivolous argument. WorldCom and other CLECs have
invested extraordinary amounts of money in local network facilities based on the
assurance that they would be able to purchase from the ILE@®ctions from those
facilities to their customers. Yet the overwhelming majority of WorldCom’s facilities
based business customers are connected to WorldCom’s network by lines leased from the
ILECs, and for virtually every one of those customers, theQLiE the sole carrier that
owns facilities that connect those customers to WorldCom'’s netifokkirtually all of
those facilities are capable of carrying “broadband” trafftgpically they are T1 lines

operated with DStbased technology. If WorldComewe unable to lease these

“broadband” loop facilities from the ILECs, it most certainly would not have made the

% SeeComments of WorldCom In Triennial Review Proceeding CC Docket Ne338
et al. (FCC filed April 4, 2002), Declaration of Peter Reynolds | 7.

3% Qwest is alone among the ILECs in arguing that the Act’s unbundling obligations
continue to apply to ILEC transmission facilities when CLECs request them to provide
telecommunications services. It goes on to argue that the intramodal competition
permitted by the Act’s unbundling rules is sufficient to permit relaxation ofGbenpuéer
rules. Qwest Comments at 10, 23. We agree that competition in upstream markets
permit deregulation of downstream markets. Unfortunately, the Commission notably has
heretoforadeclinedto order the unbundling of advance services equipment necessary to
provide advanced services, even while acknowledging CLECs are impaired without
access to those facilities in their ability to offer advanced services. And Qwest itself
correctly notes that the ability of CLECs to provide robust intramodal competitiois tur

on the outcome of th&riennial Reviewproceeding, where Qwest has proposed even
more restrictive leasing rules than those currently in plé&eed. at 10. Until the
Commission adopts and enforces unbundling rules adequate to assure vibrant iatramod
competition, ISPs will continue to need the protection of@wenputer Inquiryrules.

37 Seesupran.35.

12
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investment in its network. Just as Congress contemplated, access to ILEC facilities thus
has directly led to investment in CLEC facilities. WorldCom loses the ability to obtain
transmission from its network to its customers, much of its investment will be stranded.
Absent regulation, this is hardly some abstract risk. The BOCs are increasingly winning
authority under section 271 to competih other carriers for the full range of
telecommunications services, and they have every incentive to deny their competitors
access to the end users. These incentives do not change by labeling the access
“broadband.”

While the Commission is powerfullyomcerned about EC incentives)LEC
investment and the risks of strandé&gEC facilities, it seems entirely unconcerned about
the competitive market that has been born in the wake of the 1996 Act, and how
regulatory change might affect the ILECs’ comperts. It has departed from its sound
prior understanding of Congressional intent (and of sound economics) that its regulation
should promote and protecompetition not specificcompetitors™®

As we demonstrated in our opening comments, the ILECs’ altdigxercise
market power in the markets for higipeed Internet access services is evident both in
their pricing behavior? and in their ability to leverage their monopoly power onto the
downstream market for ISP servic8sIn their comments, the ILECs fia nothing to say

on the first point, and make the remarkable assertion that precisely because the market for

% |n re Implementation of the Local Competition Provisions in the Telecommunications
Act 0f 199611 F.C.C.R. 15499, 11 618, 705 (1996).

39 Opening Conments at 38.
“91d. at 37:38.

13



Joint Reply Comments of WorldCom, et al.
CC Doclet 0233, et al.

July 1, 2002
underlying broadband transmission facilities is open, they have to the contrary freely
shared their facilities with a broad range of ISPs.

Thatclaim is demonstrably false. Thus, while SBC trumpets that it “currently
does business with hundreds of ISPsthat is true (if true at all) only in the narrowband
market, where the Commission@mputer Inquiryrules have forced SBC to accept such
bushess. In other contexts, SBC brags that in the broadband market, where the
Commission has not adopted meaningful rules, fully 80% of its DSL lines are assigned to
its own ISP*® The other ILECs if anything have been even more successful at leveraging
their monopoly power to destroy competition among broadband f$msdeed, the
vehemence with which the ILECs oppose @a@mputer Inquiryrules is by itself
powerful evidence that the rules are still needefithe ILECs really did lack market
power and weréorced by competitive pressures to open their facilities to downstream
competition, they would not so strongly oppose a rule that does little more than require
open access that a competitive marketplace would insist upon.

The best evidence of the ILEC’®itity to destroy competition among ISPs absent
regulation comes from the ISPs. If tR®mputer Inquiryrules did nothing more than
impede creative cooperative arrangements between ILECs and ISPs, the overwhelming
majority of ISPs would be joining the ILEs in urging the abandonment of those rules.

But the ISPs (and their customers) instead virtually uniformly have submitted Comments

stating that the adoption of the Commission’s proposal “would be the death knell for

1 \Verizon Comments at 25; SBC Comments at 28.
42 SBC Comments at 28

3 SeeOpening Comments at 27 & n.78.

“1d. at 27 n.79.

14
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broadband competition in this countt{> When the largest independent ISPs in the
country are making such statements, the Commission ought to set aside its ideological

preconceptions long enough to listen, especially when that sentiment is echoed by

virtually every other ISP comment&t.

> Earthlink Comments at 27.

6 See, e.gComments of AOL Time Warner Inc. at 27 (“The information seegic

industry and the American public would suffer acutely, . . . if the Commission were to
abandon efficient and specific access rules to wireline broadband servigksat)2021
(“ISPs have built their businesses in legitimate reliance on accessdbneir
infrastructure”); Comments of Ohio Internet Service Providers Associatiah at 2

(“The NPRMraises the serious possibility that the Commission favors the elimination of
Title 1l requirements for some or all broadband transmission capabilityogeglby

wireline carriers. Such a ruling could seriously harm the availability of these essential
facilities to competing ISPs.”)d. at 5 (“Permitting ILECs to discriminate in favor of

their own ISP operations to any significant extent would allow tHeGk to extend their
monopoly control of the loop to the unregulated information services market, a result that
the Commission has for 25 years sought successfully to avoid.”); Comments of the
California Internet Service Providers Association at 13 (“[Apparent possible outcome

of this proceeding is that ILEC broadband capability would be deregulated by defining it
as an information service, and removing it from Title Il oversight. At the same time, the
Commission might eliminat€omputer Inquiryunbunding obligations and other
safeguards against discrimination. It is hard to imagine a more alarming prospect to
independent ISPs.”)d. at 18. (“absent regulation, ILECs can engage in systematic
discrimination against ISPs, and, as discussed herein, ati@wgally attempting to do so
even under current safeguards”); Comments of the American ISP Associati¢h(&h

Bell monopolies have successfully locked America’s ISPs out of the broadband portion
of the nation’s public phone networks by a combinatidipricing and provisioning
discrimination. . . . This discrimination which was meant to be checked by the FCC
regulations contained in the Computer Inquiry, specifically Computeréigulations that
have been ignored and unenforced by the FGf@as shapd the broadband market that

we see today, where the Bells hold a market share in DSL that mirrors their market share
in local phone service.”Jd. at 8 (“As we have seen, the independent ISP has been
consigned to a narrowband ghetto through the unchedisedmination of the Bells.

Freed from any regulatory scrutiny whatsoever and no longer obligated to sell access to
the DSL portion of the public phone network, does anyone seriously believe that the
Bells will continue to sell to ISPs?”); Comments ofrEdink, Inc. at 3 (“An effort by the
FCC to deregulate wholesale DSL transmission service would enable DSL carriers to
discriminate among ISPs, refusing to provide DSL access to independent ISPs while
offering favorable terms for such service to their oaffiliated ISPs, thereby increasing

15
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Ironically, the real decision the Commission faces based on the comments it has
received is one that it has all but ignored for eight years. The Commission must address
the remand of it€omputer llirules. In so doing, the Commission must determine
whether here are any conduttased rules that provide independent ISPs with sufficient
protection from ILEC discrimination. Without such rules, the Commission must
reactivateComputer lIs structural separation requirements. Both approaches are
supported by indeendent ISPs in this proceeding.
For example, the Ohio Internet Service Providers Associatioal.recommend

that the Commission consider imposing the following requirements on the BOCs:
complete structural separation between wholesale and retail mpes;giublication of all
agreements with BO@ffiliated ISPs; reporting requirements, including performance
metrics on installation intervals; enforcement of existing joint marketing safeguards and
implementation of additional safeguards to ensure eq@taialrketing opportunities; and
non-discriminatory access to BOC ordering and billing systém¥he California
Internet Service Providers Association recommends that the Commission retain and
strengthen it€omputer llisafeguardé® Earthlink proposes ttizghe Commission update
its Computer Inquiryrules and adopt a comprehensive fp@int approach to broadband
access for ISPE. AOL Time Warner agrees that tt@omputer llIsafeguards have

proved ineffective and need updating, and makes similar recomrmensigocusing on

market share until all DSL broadband Internet access customers were served by carrier
affiliated ISPs.”); DirectTV Broadband, Inc. Comments at1i2l

4T comments of the Ohio Internet Service Providers Associattoal.at 48.
48 comments of the California Internet Service Providers Association at 39.
49 Ccomments of Earthlink, Inc. at 31.
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the need for effective enforcement mechanisfh®vorldCom believes that increased
regulation is necessary, and that in any case, deregulation of the transmission capabilities
of dominant carriers makes no sense at all.

If more support wee needed for the proposition that what is requirech@e,not
less,regulation of ILEC bottleneck facilities, it comes from the states. The state
commenters uniformly support maintaining Title Il common carriage regulation of ILEC
transmission serviceand do not believe the Notice includes sufficient legal support for
departure from the Commission’s long standing policy. The states recognize that since
the ILECs exercise control over last mile transmission facilities, without access to those
facilities, independent ISPs and CLECs will not be able to continue their service
offerings, which will result in less consumer choice and innovation.

New York and Minnesota in particular both agree that DSL Internet access
service consists of two distinct compans: telecommunications service and information
service®® Similarly, as the California Commission points out, just because the ILECs
bundle transmission services with information services does not change the fact that the
transmission service is commonrdage> Likewise, Michigan and Florida urge the
Commission to maintain the existing Title 1l rulg$.Finally, lllinois, Oregon and

Vermont make clear that changing the regulatory treatment of broadband transmission

0 Comments of AOL Time Warner at 2%4.

*L NY PSC Comments at 3; Minnesota Comments at 3.
2 CA PUC Comments at 4, 9.

>3 MIPSC Comments; FIPSC Comments.
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services will harm competition and dermine the marketpening provisions of the 1996
Act.>*
Most of the states believe that the Notice’s tentative conclusions are inconsistent
with the FCC’s own precedent and depart from its l@tgnding approach to
regulation®® Thus, the California Commsson highlights the fact that on at least three
occasions the FCC has told the D.C. Circuit Court of Appeals that advanced services
qualify as common carrier “telecommunications servic8sThe Ohio Commission is
correct that the FCC has failed to addré#esfact that DSEbased advanced services
already have been considered “telecommunications services” under the Fe
Minnesota Department of Commerce states:
Instead of carrying out the will of Congress, the FCC’s proposed rules,
despite recitation® the contrary, seem to reflect a deliberate policy shift
which would undo the six years of work that has gone in to the Act, and
seriously undermine the Act’s effective power going forwatd.
The states understand that the ILECs have the ability andiives to
discriminate against both ISP and CLEC competitdr@he Texas Commission believes
that regulation is necessary to prevent ampetitive behavior within the broadband

market®® and the New York Commission rightly points out that if CLECs do mave

access to ILEC facilities, they will not be able to compete in the provision of broadband

**1CC Comments at 4; Ohio Comments at 2; VT PSB Comments.
> See, e.glCC Comments at-40; VT PBS Comments at 226.

% CA PUC Comments at 19.

" Ohio Comments at-A7.

*8 Minnesota Comments at 1.

*9 CA PUC Comments at 31.

% Texas PUC Comments 6.
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access servicés. Moreover, deregulation along the lines proposed by the FCC in its
Notice would stifle innovation and technical chaffgend allow the ILECsd dominate
content®™® There is broad agreement among the states that reclassification of wireline
broadband services will result in decreased broadband compéfition.

Against all of this, and pinned in by their insupportable claims that they are
welcoming Woadband ISP competition with open arms, the ILECs have a difficult time
explaining their hostility to th€omputer Inquiryrules. SBC claims mysteriously that
“novel arrangements” with ISPs are “problematic” un@emputer Inquiryrules® but it
declinesto explain what these arrangements are or why they are problematic. Nothing in
the Computer Inquiryrules prevents the ILECs from entering into specialized
arrangements, no matter how “novel.” As Qwest acknowledges, it always has been able
to offer individualized arrangements to its sophisticated business customers consistent
with its statutory obligation to tariff such offering%. Although it asks to be relieved of
its common carrier responsibilities, Qwest is silent as to what purpose would be served
by this change in regulatory approach. The only benefit it is able to identify is that the

change would give the Commission an opportunity publicly to declare its faith in the

market®” But while theologians dispute the benefits of public protestatioriaitsf, that

®1 NY PSC Comments at 1.
®21CC Comments at 26.

VT PSB at 4.

% See, e.gOhio Comments at 29.
®> SBC Comments at 25.

° Qwest Comments at 156.

7 |d.
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is a slim reed upon which to hang an argument that bedrock regulatory principles should
be abandoned.

More generally, the ILECs complain that “regulatory burdens limit their network
and service design decision®, but they fail to provide a sigle example of a network or
service design decision so burdened. Obviously, a rule that merely requires the ILECs to
do what they profess to be doing already as a result of competitive pressures imposes no
undue burdens on the ILECs. SBC seems to sudgastthere are technical limits to its
ability to comply with the rules, since it offers “services that fuse transmission and
computer processing functionalities in ways that make it difficult, if not impossible to
unbundle a pure transmission servic®hce again, however, SBC fails to identify a
single service that has in fact rendered @@mputer Inquiryrules unworkable.

The truth is that the ILECs have been under an obligation consistently for over 15
years that all new network deployment andestment is to be made consistent with
Open Network Architecture principles. The Commission has been convinced that BOCs
could design their “basic networks to satisfy Open Network Architecture requirements
that are selenforcing.®® Nothing presented bye ILECs in that proceeding or in this

one supports a contrary conclusion. Disparaging the requirements of the 1996 Act and

the Computer Inquiryrules as “onerous, unnecessary and counterprodu€tiisetio

% SBC Comments at 13.

% In re Amendment of Section 64.702 of the Commission’s RuleRegadlatims, 104
F.C.C.2d 958, 1 211 (1986&ee also, e.gln re Filing and Review of Open Network
Architecture Plans4 F.C.C.R. 1, 1 14 (1988) (“ONA . . . should promote efficient use of
the network”).

0 v/erizon Comments at 32.
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substitute for presentation of evidence that thiso. The ILEC claims of regulatory
burden are nothing but hot air.
Il. The ILECs’ Claim That Wholesale Regulation Deters Their Investment in

New Facilities Is an Impermissible and Baseless Attack on This

Commission’s TELRIC Rules.

Because the ILECs have little substantial to say about the supposed need to
deregulate accegoexistingfacilities, much of their advocacy focuses on the alleged
consumer demand for services that can be offered only througtoypetbuilt fiber-to-
the-curb facilities. They claim that their ability to meet this demand has been fatally
undermired by regulation that deters ILEC investment in such new and speculative lines
of business.

As we said in our opening comments, there is no evidence that there is unmet
consumer demand for services that require “fiber to the curb” facilities, and nereed
that even in a totally unregulated market the ILECs would make the substantial
investment required to provide these services. For all it appears, ILEC claims that
regulation prevents them from building such facilities merely are a way to allow them t
argue against critically needed regulation of their existing copper last mile network.

Leaving that to one side, their argument that regulation discourages speculative
investment turns out to be little more than an impermissible collateral attack on the
Commission’s TELRIC rules, an attack that mirrors their direct attack on those rules that
was just recently resoundingly rejected by the United States Supreme Courtby a 7
majority inIUB I1.

Thus, the gist of the ILECs’ complaint is that “wholesale regjons allow

competitive local exchange carriers to fiege on telephone company investment at
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artificially low rates. . . . Furthermore, regardless of whether new offerings are
successful, the telephone companies have to make the underlying faaNiidesble to
competitive local carriers at rodbottom prices. This disparate treatment of investment
successes and failures undermines the incentive to undertake costly and risky investments
in innovation.”*

The Supreme Court has now squarely rejectedeharguments, agreeing with this
Commission that “TELRIC does not assume a perfectly efficient wholesale market or one
that is likely to resemble perfection in any foreseeable ‘tinfé’shd so does not
discourage investment in new facilities by either L&or CLECs by underestimating the
cost of building facilities. The Court concluded that the claim that TELRIC deters ILEC
investment is both theoretically unsound and “founders on fact,” affirming “the
commonsense conclusion that so long as TELRIC braigsit some competition, the
[ILECs] will continue to have incentives to invest and to improve their services to hold
on to their existing customer bas&.”

The Court concluded that the ILECs’ quarrel ultimately was not with the FCC, but
with the Congresswvhich unequivocally directed the FCC to devise a rate methodology

“designed to give aspiring competitors every possible incentive to enter local retail

telephone markets, short of confiscating the incumbents’ prop&ttynd, the Court

"L Verizon Comments at 19See aso, e.g.BellSouth Comments at 5 (“[ulnbundling of
ILEC facilities and giving them away at TELRIBased prices without any profit
incentive will assure very limited deployment”); Kahn/Tardiff Declaration attached to
Verizon Comments 11 290 (criticizing TELRIC).

2|UB I, 122 S. Ct. at 1669.
1d. at 1676 n.33.
1d. at 1661.

22



Joint Reply Comments of WorldCom, et al.
CC Doclet 0233, et al.
July 1, 2002
found that the “in]Jost important of all” of the attributes of TELRIC is the very one about
which the ILECs complain here: the requirement that cost be measured based on the most
efficient technology and the lowest cost network configuraffon.

As to the oftrepeated claimef the discredited ILEC economists that TELRIC
does not properly price speculative investmentaims that feature prominently in the
ILEC comments her& — the Supreme Court concluded that a “basic weakness” of this
argument is that was based on a fundataemisunderstanding of TELRIC, since
“[TELRIC] rates leave plenty of room for differences in the appropriate depreciation
rates and risladjusted capital costs depending on the nature and technology of the
specific element to be priced”

In sum, the Sueme Court has concluded that Congress expressed a “clear

intent”’®

to adopt a pricing methodology that does exactly what the ILECs here complain
about: promote the sharing of ILEC facilities to provide competitive services. And it has
definitively conclued that TELRIC doesot have the deleterious consequences that the
ILECs here assert. Congress made it national telecommunications policy to aggressively
promote competition (including competition making use of shared facilities) as the most
sensible wayo maximize social welfare. The FCC has no authority to adopt the contrary
view that the best way to promote social welfare is to preserve ILEC monopoly rents as a

way to encourage them to make speculative investments. The ILECs’ arguments based

on misclaracterizations of TELRIC and the supposed benefits of a deregulated

> 1d. at 1664.

’® See, e.gVerizon Comments at 21 & n.44 (citing Kahn).
7122 S.Ct. at 1651.

8 1d. at 1668 n.20.
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monopoly have always been baseless. Now they have been definitively legally
foreclosed.

I1. The ILECs’ Claim That It Is Bad Policy and Unlawful to Subject Them to
Different Regulation Than Cable Operators Is Entirely Without Merit.

Finally, the ILECs claim it is both unwisand illegal to impose common carrier
burdens on their broadband facilities and services when the cable companies’ facilities
and services are subject only to the Commission’s Title 1 regulation. They are wrong on
both counts.

A. The Commission’s Decisiorto Decline to Impose New Title Il
Regulation Upon Cable Broadband Providers Does Not
Require That Wireline Broadband Providers Be Relieved of
Their Preexisting Title 11 Obligations.

The ILECs insist that since the cable operators have more residential broadband
customers thathey do, it makes no sense to impose common carrier regulation on them
but not on the cable compani€s But since the FCC has chosen for the time being to
decline to treat cable companies as common carriers, it is now more critical than ever that
the FCCcontinue to require the ILECs to live up to their common carrier responsibilities.
They remain the only companies that provide-asie connectivity to every home and
business in the country, and there are overriding public policy justifications for
mandating open access to those facilities.

Regulatory parity is a laudable goal, but it does not trump all other considerations.
If the FCC were to rule that no carriers controlling high bandwidth transmission facilities

had obligations to share those faodg with providers of downstream services, the result

would be the owners of those transmission facilittesble and wireline alike- would

" See, e.gVerizon Comments at 230; SBC Comments at 131.
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leverage their control over those facilities onto downstream markets, putting the
competitive status of those mats at risk, and greatly harming consum®rsThat
prospect is a far greater threat to First Amendment values than the interests invoked in
the frivolous constitutional claims offered by Veriz8h On the other hand, if the FCC
enforces th&€omputer Il rules that have always applied to wireline carriers and allows
ISPs access to ILEC broadband facilities, such regulation is likely to have the beneficial
effect of creating competitive pressures that will also force the cable owners to provide
competing opeiaccess. It may indeed have been preferable to impose regulatory
obligations equally upon both sets of carriers; but applying them on one is greatly
preferable to abandoning common carriage principles altogether.

While subjecting the ILECs to continuinggmmon carrier regulation will result in
great consumer benefits for both ILEC and cable customers, there are no substantiated
harms from subjecting the ILECs to asymmetrical treatment. Qwest and the other ILECs
bluster that the burdens on them are so gtteat they will leave the broadband market
rather than continue to live under tB®@mputerregime® The Commission would be
well advised to refuse to give into such BOC blackmail, even if there were a grain of
truth to the threat. In any event, these atle threats. While they of course would prefer
to exercise market power free of regulation, as we just observed, the ILECs fail to come
up with a single concrete example of the way in which they would be hurt by these rules,

and their conduct speaksuder than their words. Spurred by cable and data CLEC

8 Opening Comments at 232.
81 See infrann.8795 and accompanying text.
82 Qwest Comments at 2.
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deployment, the ILECs have been actively deploying facilities to provide Internet access
services, notwithstanding the alleged “burdens” imposed by the current regulatory
regime. The ILECs’ ubiquitou®op plant is their most valuable asset. As shown by
their actions, they have powerful incentive to upgrade that plant to respond to competitive
pressures. As Vint Cerf has said, he is “genuinely puzzled by the notion that the local
telephone companiewed any additional incentives to deploy broadbandservices, [since]
competition is its own incentive®® The real risk to “broadband” deployment would
come by granting the ILECs the unrestrained ability to exercise their market power. In
that regard, th€ommission should keep in mind the litany of services promised by the
ILECs in the past if only certainly regulatory concessions were granted, services that
never materialized

Neither is it entirely irrational to maintain the status quo, in which cablditias
have never been treated as common carrier facilities, while wireline facilities always
have. Therare clear regulatory and technical differences between the cable and wireline
services. The two kinds of service are subject to entirely differegnalatory regimes,
imposed by entirely different sets of regulators. ILEC claims that they are subject to
more regulation than cable operators simply ignore the different regulations imposed on
cable operators.

It is no answer that the only relevant régfions are those imposed on “broadband
services,” however they are defined. Companies have a powerful incentive to fully
exploit the capabilities of their transmission networks. It makes no sense to consider in

isolation one particular set of “broadbadndes, especially when virtually every

83 Cerf Letter at 4.
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conceivable telecommunications, information and video service is carried over
“broadband” facilities. In this way as well, talk of “incentives to deploy broadband” is
inherently misleading.

Additionally, the ILECs lave traditionally provided transmission services,
including transmission services to enhanced or information service providers. Their
network, by practice as well as by regulation, has traditionally been open to customers
who wished to use it to transmitformation. In contrast, “[the Commission is] not aware
of any cable modem service provider that has made a-stlme offering of
transmission for a fee directly to the public,” and “there is no Commission requirement
that such an offering be mad&”While Qwest overstates matters when it asserts that the
guestion whether a service should be considered common carrier service turns on the
question whether it has always been treated as such a s&hiiée correct that historical
treatment is relevangnd cable and wireline providers have entirely different regulatory
histories.

As a result of these different histories, while the telephone network was built to
provide access to an unlimited number of enhanced service providers and voice
customers alikecable systems have traditionally been closed, used to carry only the
cable companies’ video services. Accordingly, unlike wireline facilities, in a cable
system, the FCC has concluded, “the multiff# environment requires a-tieinking of

many technial, operational and financial issues, including implementation of routing

8 In re Inquiry Concerning HigkSpeed Access on the Internet Over Cable and Other
Facilities, 17 F.C.C.R. 4798, 1 40 (2002)&able Declaratory Rling”).

8 Qwest Comments at 15.
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techniques to accommodate multiple ISP% Whatever the merits of that conclusion, it
was an important predicate to the Commission’s cable ruling, and it does not apply here.
No “re-thinking” is required to maintain the status quo on the wireline side. The ILECSs’
claim that there are no relevant distinctions here has been rejected by the Commission in
its Cable Declaratory Ruling

In sum, there are compelling reasons to continusutgect wireline broadband
service providers as common carriers, regardless of how providers of cable modem
service are categorized. Indeed, the decision not to subject cable operators to Title Il
regulation makes the case for maintaining the statudguwireline carriers even more
compelling.

B. Asymmetrical Regulation of Cable and Wireline Carriers Does
Not Violate the First Amendment.

Like its policy-based claims, Verizon®§ strained constitutional argument for
deregulating wireline carriers’ broadband service is wholly unavailing. Verizon offers no
legitimate basis for claiming that the continued regulation of wireline carriers tntier
Il raises any serious First Amendment concerns.

Even if passive broadband transmission somehow transformed service providers
into First Amendment “speakers,” the “oseded burdens” on telephone companies
purportedly imposed by “the present regolg regime,” which has been in place for over

20 years? simply has never threatened any constitutional interests. The Supreme Court

8 Cable Declaratory Ruling 29.

87 That Verizon is the sole Commenter raising any First Amendment concerns illustrates
how farfetched this argument truly is.

88 SeeVerizon Comments at 27.
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has made clear that an asymmetrical burden on First Amendment speakers is not
constitutionally suspect where, as hereas iloes not “threaten[] to suppress the
expression of particular ideas or viewpoint&."Current regulation of wireline carriers
indisputably places no content or viewpoint limitations on the transmission of broadband
service; indeed, telephone comparliks Verizon can transmit precisely the same
broadband content and services as cable companies regulated undef°Tltiealddition,
unlike the mustarry provisions upheld ifiurner’* the supposed “burden” of the
present regulatory regimeincluding the common carrier and unbundling requirements
creates absolutely no interference with the editorial discretion of wireline broadband

providers® At most, such regulations need satisfy only rational basis scritiay,

burden the current commaegarrier obigations surely meet

8 | eathers v. Medlogki99 U.S. 48, 447 (1991).

% In fact, the Act’s definition of “telecommunications,” which plainly applies to the
provision of stanehlone broadband transmissi@eeVerizon Comments at 9, involves
the transmission of information “in the form or content of the infotioraas sent and
received.” 47 U.S.C. § 153(43).

L Turner Broad. Sys., Inc. v. FGG20 U.S. 180, 189 (1997)

%2BellSouth Corp. v. FC(144 F.3d 58 (D.C. Cir. 1998), cited in Verizon Comments at
28 n.66, is similarly inappositeBellSouthconcerned a chahge to a provision of the
Telecommunications Act limiting theontentof information Bell operating companies

can provide.Seel44 F.3d at 60 (rejecting challenge Section 274 of Act, which limits the
ability of Bell operating companies to provide “elemtic publishing,” a category that
includes disseminating news articles, offering literary material, and providing services
similar to the Lexis/Nexis and Westlaw databases).

%See, e.gLeathers499 U.S. at 44%3 (applying rational basis scrutiny andhotuding
that extension of sales tax “to cable television services alone, or to cable and satellite
services, while exempting the print media, does not violate the First Amendment”).

%Although rational basis scrutiny plainly would apply, continued regoitadif wireline
broadband service undoubtedly would survive intermediate scrutiny as well. Such
regulation serves important interests similar to those recogniZ&drimer— for example,
“promoting the widespread dissemination of information” and “prongptair
competition,”seeTurner Broad. Sys520 U.S. at 189 (quotingurner Broadcasting

29



Joint Reply Comments of WorldCom, et al.
CC Doclet 0233, et al.
July 1, 2002
Verizon’s constitutional argument against asymmetrical regulation of cable and
wireline poses a sweeping challenge to the legal framework governing communications
services in this country. Regulation of cable and wireline has allvaga asymmetrical.
Cable service is licensed, regulated, and taxed by municipal governments;
telecommunications, on the other hand, are regulated by federal and state agencies.
Cable companies traditionally have not offered services to the public omenon
carrier basis; by contrast, local telephone companies historically have been required to
offer their transmissions as a commoarrier service. Were it successful, Verizon’s
novel First Amendment challenge to differential broadband regulation vsmasldusly
undermine the reasonable asymmetry that pervades most communications redulation.
V. Commenters Agree That Several of the Commission’s Proposed
Constructions of the 1996 Act’s Statutory Definitions Are Unlawful and
Unwise.
A. DSL-Based Transmission Services Are “Telecommunications Services.”

All commenters, including the ILECs, agree that stahohe DSl-based

transmission capability is “telecommunications,” and has traditionally been viewed as a

System, Inc. v. FC(G12 U.S. 622, 662 (1994)). And, because it does not interfere with
any editorial decisionmaking, wireline regulation burdens substantesspeech than

the mustcarry provisions upheld iffurner.

%If anything, Verizon’s argument against asymmetrical regulation falls more
appropriately under the rubric of the Equal Protection clause. Verizon, however, wisely
has chosen not to raise an Equabtéction claim, which, as Verizon’s First Amendment
argument, would be a frivolous exercisee, e.g Bd. of Trs. of the Univ. of Alav.

Garrett, 531 U.S. 356, 366 (2001) (noting that, where legislation does not regulate
suspect or “quassuspect” clases, "such legislation incurs only the minimum 'ratienal
basis' review applicable to general social and economic legislatigatio v. Quil] 521
U.S. 791, 799 n.5 (1997) (sam&regory v. Ashcroftc0l U.S. 452, 470°1 (1991) ("In
cases where a claisation burdens neither a suspect group nor a fundamental interest,
courts are quite reluctant to overturn governmental action on the ground that it denies
equal protection of the laws.") (internal quotation marks and citation omitted).
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“telecommunications servic€® And, with the no&ble exception of the ILECs, all
commenters agree that this stasdne DSl-based telecommunications is a
“telecommunications service” when it is offered discretely to the public for a fee. Given
that is the very definition of “communications service,gtanswer could hardly be
otherwise.

Verizon and Qwest alone argue nevertheless that these communications services
should be treated as “private carriage” rather than “common carriage” services, and that
accordingly they should not be categorized as “tat@emnications services.” They
argue that the only reason they ever offered Bifslsed transmission services generally to
the public was that they were required to as a result of “regulatory creep,” and that they
should be allowed to withdraw their tariffeid begin to offer these particular
telecommunications offering only through private contractual arrangerffents.

In support of this claim, these ILECs make no argument based on the statutory
text. Instead they offer the policy arguments that we have disdusshe preceding
sections: arguments relating to their alleged lack of market power, their incentives, and
the need for parity with the cable companies. We agree that an important part of the
analysis of whether a service should be treated as a coroaraer service involves a
policy judgment concerning the benefits of treating the service as common carriage, and
agree as well that the ILECs’ ability to exercise market power with regard to the services

provided over the facilities in question is an iorgant consideration in making that

% See, .g.SBC @mments at 17; Verizon Comments at 9; Qwest Commentk3] 2
AT&T Comments at 1315.

% See, e.gVerizon Comments at-83.
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policy judgment® As we demonstrated above, however, Verizon and Qwest could not
be more wrong in asserting they have no market power over broadband services. The
loop facilities that provide broadband capability catose classic bottleneck facilities
that must be treated as common carrier facilities.

In addition, we make the following points:

First, even leaving the bottleneck nature of these facilities to one side, “common
carriage” duties apply whenever “thereeaeasons implicit in the nature of [the service]
to expect an indifferent holding out to the eligible usepublic.”®® Transmission
services are quintessential common carrier services. They are not some artificial product
offering that was the resulff @ perverse application of an antiquated rule. Instead these
services are, as AT&T concluded in its comments, “generally demanded and used by
large classes of customers, have no generally available substitutes, are used in substantial
part to compete wit incumbent LECs’ information services, have a range of other
potential applications, and have always been generally offered on a common carrier
basis.?®® As AT&T also observed, thenly situation in which the Commission ever has
authorized ILECs to proveltelecommunications as private carriage concerned a few
extremely narrow “individual case basis” offerings where there was virtually no general
demand for the servicé8! As the ILECs are frank to acknowledge, they are asking for a
radical change in thautes, without offering any justification that would support such a

change.

% SeeOpening Comments at 623 (citing cases).
% Nat'l Ass'n of Regulatory Util. Comm’rs v. FGG25 F.2d 630, 642 (D.C. Cir. 1976).

100 comments of AT&T at 23.
101 |d
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Second, it is not the least bit clear what facilities the ILECs are arguing they
should be entitled to now treat as “private carriage.” Any number of services can be
offered over 2wire and 4wire copper pair loops that connect ILEC central offices to
every home and business in the country: POTS, ISDNbdded voice and data services,
ADSL-based services, and others all move over the same wires. Virtually all of these
services areapable of delivering content at “broadband” speeds. Nor does it make any
sense to say that voice services generally are not “broadband,” and data services are. T1
circuits can carry either voice and data, and a channelized T1 can carry both at the same
time. Carriers that offer Internet telephony carry voice and data indistinguishably. A
rule that states that copper facilities attached to ADSL modems are “private carriage”
while the same copper facilities covering the same routes attached an SD&msace
“common carriage” is impossible to defend.

Third, precisely because DShased transmission services are commonly used
transmission services with many practical applications, the ILECs are hardly the only
carriers offering them. WorldCom for onefefs DSL-based transmission services, and
does so both for loop and for transport faciliti8s. In particular, it sells high capacity
broadband loops to ISPs, who combine them with their information services to sell
information services to retail customer@west’'s answer to this problem for its theory is
that the same service can be a common carrier service when provided by the CLECs, but

private carriage when provided by the ILECs who actually own the underlying

facilities!*® This throughthe-looking-glass view of “common carriage” shows only how

192 SeeGraham Decl. attached to Opening Comments, §23
103 Qwest Comments at 21.
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far Qwest’s logic has departed from any sensible understanding of either the Act’s
definitions or common carrier principles. At least Verizon is clear about the
consequences of its view, which it understandsddhat “broadband transmission
facilities” are for all purposes private carriage, and that the ILECs would be under no
obligation to share those facilities with anyone for any reason.
In sum, the Commission has repeatedly and consistently maintainddShat
based transmission services are telecommunications setVicégveral ILECs’
suggestions that it should reverse course because the facilities used to provide those

services are no longer bottleneck facilities is wrong on the facts and wrong on the law

B. ILECs That Provision Transmission Facilities To Their Own ISP Are
Providing “Telecommunications Services.”

Virtually all commenters agree with WorldCom that when a bottleneck carrier
provides bottleneck facilities to itself, or to its ISP affiliate, it is providing a
telecommunications service. Predictably, only the ILECs disagree. But while they are
quick to point outthat the Commission hagenerallyunderstood that “by adding an
information component to a telecom service, the entire service becomes an information

service,1®

they fail even to discuss the fact that the Commission has never applied that
same principle t@ carrier that used its own bottleneck facilities to provide information

services. Were it otherwise, the entCemputer Inquiryfframework would be

104 SeeOpening Comments at 58 n.168.

195 vverizon Comments at 8. Verizon here adopts the FCC's tentative conclusion that
when an information seice is added to a telecommunications service, the resulting
service is contaminated and should be treated exclusively as an information service. lItis
in part that conclusion that extends the reach of this proceeding to apply to virtually all
telecommurcations services. As the Joint Commenters stated in their opening
comments, the Commission shouldt extend its contamination doctrine to apply to
monopoly local exchange carrierSeeOpening Comments at 6E2.
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undermined, since the essence of @wmputer Inquiryrules is that transmission facilities
be separateftom information services and subject to regulati6h.

Similarly, while the ILECs note that the Commissiganerallytreats information
services and telecommunications services as mutually exclusive categories, they ignore
that the Commissioalsohas alvays taken pains to state that when an ILEC-self
provisions transmission facilities to its own ISP, it is at once providiath
telecommunications services (to itselpdinformation services (to the end usé?.

Since the ILECs choose to ignore theseatly articulated principles rather than to
dispute them, on these matters we rest on the showing we made in our opening
submission.

V. The 1996 Act’s Section 251 Requirements Do Not Turn on ILEC Conduct.

Once again, only the ILECs argue that the statutory requirement to lease facilities
turns on the uses to which they put these facilities, and not even all of the ILECs believe
that this argument passes the “laugstfe Qwest is surely correct that, with respect to

UNE rights under section 251(c)(3), “the question is whetheaiesting partys a

‘telecommunications carrier,” and whether the servicgishes to provide using the UNE

198 |d.; In re Indep. Data Communicatiomdfrs. Ass'n, Inc.10 F.C.C.R. 13717, 52
(1995).

197 SeeOpening Comments at 688. Many commenters also agree with WorldCom that,

in the alternative, Internet access servicbaghan information service and a
telecommunications service, and that ther@assion’s “contamination” rule pursuant to
which such mixed services are treated exclusively as information services, does not apply
in the case of bottleneck facilitidsased providersSee, e.gDirectTV Broadband, Inc.
Comments at 224. Indeed, gien that the ILECs price their Internet access services at
approximately the same rate as the transmission services over which that information
service is carried, evidently they are of the view that most of the value in Internet access
service is in the ainsmission provided.
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atissue is a ‘telecommunicatis service.®®® While the other ILECs assert that the
extent of their unbundling obligation turns on the tseyput to the element, they fail
entirely to do business with the statutory terms, which plainly indicates that it is the
CLECS’ intentions, nothe ILECs’, that govern. As we demonstrated in our opening
comments?® the contrary view is irreconcilable with the statutory text or with any

plausible understanding of statutory purpose.

CONCLUSION

For the foregoing reassnthe Commission should confirm that the ILECs must
comply with their unbundling and nondiscrimination obligations under both the
Computer Inquiryrules and Congress’ Title Il requirements, and should find that
broadband transmission services are comnaorier telecommunications services

whether or not the ILEC is providing those services to itself or to its ISP affiliate.

198 Qwest Comments at 21 (emphasis in original).

199 Opening Comments at 728.
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